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The Honorable Vernon A Williams 2907

Secretary I %
Surface Transportation Board

395 [C Street, SW
Washington, DC 20423

Re:  Finance Docket No. 35039, Motion to Ex[&’:dile Judgment on
Horizon Lines, LLC Pctition for Declaratory Order

Dcar Secretary Wilhams

=

Enclosed for filing in the aboye-referenced proceeding please find an ongmnal and
ten copies of Honzon Lines LLC's Motion te Expedite Judgment on Petiion for
Declaratory Order

An additional copy of the filing1s enclosed Pleasc indicate receipt and filing by
date-stamping the additional copy and returning it 1n the sclf-addressed stamped envelope
provided

Thank you for your considcration 1n this matter

Respectfully submitted,

ﬂ o) oo

David Cohen
Counsel for Honzon Lines. L1.C
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David Cohen
Myles ] Ambrosc
Arthur K Purcell
Kristen Smth
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Attormeys for Plainuft
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Washington, D C 20004
Telephone (202)216-9307
Facsimile (202)842-2247

Robert Zuckerman
HORIZON LINES, LLC
4064 Colony Road
Charlotte, NC 28211
Telephone (704)973-7012
Facsimile (704)973-7010



BEFORE THE
SURFACE. TRANSPORTATION BOARD

FINANCE DOCKET NO 35039

HORIZON LINES, LLC
MOTION TO EXPEDITE JUDGMENT ON PETITION FOR DECLARATORY
ORDER

INTRODUCTION

On May 22, 2007, Horizon Lines, LLC (“Honizon™) petitioned for affimation of
the statutory language of the Jones Act and 1ts application with respect to through routes
recognized by the Surface Transportation Board (“STB" or “Board™) (copy of Hornzon’s
petiton 15 Incorporated into this subnmssion by reference and attached [or your
reference) There 1s an immediate need for an expedited decision on Horizon's petition
as the annual fishing season continues  Further delays are mmurious to Horizon, which
faces unfur competition from foreign camiers claiming to qualify for the Jones Act
cxception

In light of the foregomng, Horizon respectlully requests that its petition for the
1ssuance of a Declaratory Order affirming the statutory language of the Jones Act and its
application with respect to through routes recognized by the Board be considered on an
expedited basis  The Jones Act provides lmited exceptions 1o 1ts general prohibition of
the transportation of merchandise between points in the continental U S. including
Alaska, by foreign carniers  lorizon's petition specifically requested the STB to 1ssuc a

Declaratory Order declaring that the movements described therein do not quahfy for a



Jones Act exception because they do not meet the reasonableness standard set forth in 49

USC ¥ 13701 and arc not through routes “recogmzed™ by the Board

BACKGROUND
Honzon 1s a Jones Act qualified water carmier directly competing with non-Jones
Actl water carriers operating in the U S noncontiguous domeslic trudes pursuant to
exceptions to the Jones Act Under the Jones Act, (as revised)
Except as otherwise provided a vessel may not provide any part of the
transporiation of merchandise by water, or by land and water between
powmls in the United States to which the coastwise laws apply. cither

directly or via a foreign port, unless the vesscl

(1) 1s wholly owned by citizens of the United States for purposes
of engaging n coastwide trade

6 USC ¥55102(h)

These Jones Act restrictions do not apply. however, to

the transportation of merchandisc between points in the continental United

States mncluding Alaska, over through routes m part over Canadian rail

lines and connecting water facilities 1f the routes are_recognized by the

Surfice Transportation Board and rate tanffs for the routes have been filed

with the Board
46 USC §35116 Emphasts added (“Jones Act Excepuon”™)  Clearly, then, the
existence of an STB-recogmzed through route 1s an cssential qualifier for the statutory
Jones Act Exeeption  The STB has no legal authonty to waive such requirement

Horizon faces unfair and myunious competition from forcign carmers claiming to
quahfy for the Jones Act Exception  Specifically. Horizon 1s requesting the STB to
declare that the movements at 1ssue are unlawful under the Jones Act Exception because

the through routes at issue are (1) unrcasonable, contrary to the reasonableness standard

sct fothim 49 US C ¥ 13701, and (2) involve through routcs that are not and should not



be recognized by the STB  Honzon's request 1s required by the plain language of the
statute and 1s necessary to protect the domestic shipping industry from unlr practices
designed to circumvent the law

Given U'S Customs and Border Protection’s own admussion that they lack the
expertisc on their staff to conduct an analysis to evaluate the reasonableness on any
routing ostensibly to comply with the Third Proviso (sece CBP’s letter to David E Cohen,
Counsel for Honizon dated April 27, 2007 (File No HH009796) (sce Attachment 4 —
page 2 1o Horizon's Petition for Declaratory Order). Horizon urges the STB to cvaluate
the route at issue i this case and 1ssuc a declaratory order that such route 1s not a
rccogimized through route nor 1s it a rcasonable route under the statutes the STB 1s

charged to interpret and implement

Conclusion
I'or the reasons stated above, Honzon respectfully requests that the STB expediie
its consideration of 1ts Petition for Declaratory Order declaring the movements described
above 1n violation of the Jones Act because they are unreasonable and. therefore. do not
occur over a through route that 1s “recognized” by the Board Should you have questions

or require additional information please do not hesitate to contact the undersigned

Respect(ully Submitted,

By _ .

David Cohén v ~—
Myvles ] Ambrose

Arthur K Purcell




Kristen Smith

Sandler, Travis & Rosenherg, P.A.
Attorneys for Plamnuff

1300 Pennsylvamia Avenue, N W -Suite 400
Washington, D C 20004

Telephone (202)216-9307

Facsimile (202)842-2247

By fa:@éi(_—’gfm&mw
Robert Zuckefnan W/

Horizon Lines, LLC
4064 Colony Road
Charlotte, NC 28211
Telephone (704)973-7012
Facsimle (704)973-7010
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The Honoinble Vermon A Wiiliams
Secietaly
Surface Trwsportatvan Boud

395 E Street, N W
Washington, DC 20423-001

OSTROIT PORTLAND O s
1 R NLL
SN NG STRVICELS

Re:  Horizon Lines, LL.C Petiton tor Declaratory Oider

Dear Secretmy Willtams
On Helinlf of Elonz.o : Lines, LI.C, enc'osed fon Fling 2:e the onginal and ter
copies of a Petition for Declaratory order and a check in the amount of 51,400 tor the

fiing fee  We have also wcluded an additional copy that we reguest be date-stanped ai:d
teturned i the enclosed self-acddressed envelope

Should you have questious piease do not hesitate w contaci us 2* (202)216-9307

Respectful'y s ibmutted,

~

4
Davill CoArent
Sandler, Travis & Rosenberg. P A,
Counsel tor Honzon Lines, LLC

WaASINNGFON LC MiAMI NEW YORK BALTIMCRE =SAN FRAMLISOG CHiCALO ULUENCS AllRES LOS ANGELES

=7 I LT KEAYATL A SAM I ERCTRAVIS & ROGENAL 3G ANMD Cl 30 & FER7 UaN PC



BEFORE THE
SURI'ACE TRANSPORTATION BOARD

Petinon for Declaratory Order

Submitied: May 22, 2007

Liled By

“ Note: Attachment 2 contains color coples,

David Culicn

Knsten Smith

Myles | Amnbiose

Arthur K Puicel!

Sandler, Travis & Roseuberg, P.A
Altorneys for Plawnbifl

1300 Pennsylvania Avenue, N' W
Suite 400

Wathington, D C 20004
Telephone  (202) 216-9307
Fausumile {202) 842-2247

Robert Zuckerman
HORIZON LINLCS, LI.C
4064 Colony Roarl

Chatlotte, NC 2821,
Telephone  (704) 973-70[2
Facstmile (704) 973-7010
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NORTZON LINES, LLLC
PETITION FOR DECLARATORY ORDER
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INIRODUCTION

Honzon Lines, LLC ("[lotizon™) tespect fully petitions the Suitace Tiansportation
Board (“STR™ o * Boad™) to 1ssue a Declnatory Onder atimung the statutory langunge
of the Tones Act and s application with tespect Lo thiough 1outes 1ecognized by the
Bomd  The Jones Act provides hmted eaceptions 1u 1ty gencial prolubinon ol e
ttansportation of merchandise beiween pownts in the continental U S, mehiding Aluska,
by foreign cainiers  This petiion specifically requests the STB to ssue a Declamatory
Order declanng that the movements desciibed heiein do not quahity for a Jones Act
caception because they do not meet the reasonable standind set forth m 49 1/ SC &

{3701 and are not through 1outes ‘recogmzed” by the Boad

BACKGROUND

Hurizon 1s a fones Act qualified water carnier duectly competing wath non-Jones
Act water varners operaung m the US noncontiguous domestic tades pursnant to
excepiious (o the Jones Act Under the Tones Act, (as 1evised pusuant to ['ub L 109-

06, 120 STAT 163 (codified as aunteaded in sectons 46 L' SC )



HORLZON LINES, LLC
PITITION FOR DECLARATORY ORDER
Subnmutted May 22, 2007

Facepl ay otherwise provided & vessel may not provide any part of the
tansportation of merchandise by witer, or by land and warer between
pomts e the United States to which tie coastwise laws apphy  eitha
diectly o viaa Torenn pott, wless e vessel

(1) 15 wholly owned by citizens of the Untted States or put puscs
of engaging n coastwide hade

See 6 LINC 5502
The Jones Act does not apply, however, to

the t1ansportation of meichandise between points i the continental Umted
States mncluding Alaska, over thiouph toutes i part over Canadian ral
lmes and connecting water Faciliies 1f the 1outes are_tecopmzed by the
Switace Mmungportation Boa:zd and rute tanfls tot the routes have been filed
with the Boaid

6 USC $55116 Emphasts added (" Jones 4ct Lxecption™)

Totizon {aces unlin and mpuious competition lrom foreign catiers claiming to

yuahty for the Jones Act exceplion despite the fact that they neither file 1ate truffs nos

tavel over thiough routes tecogmized by the STB as 1equued hy statule  Attenpting to

cintal these unlawiul pracuees, Hotzon filed a rulmg tequest with US Customs and

Border Protection ("CBP") 1equesting that CRP piolubil movement fuling to meet the

stitel tequuements s2t foith m the statwee (2o that 1ate tandts are fited and the through

1oute 15 1ccogmized by the STB)

‘The movement that was the subject of that ruling request, as well as this pelition

o1 a Declarnoy Otder, 15 as follows



HORIZON LINFS, LLC
PETITION MOR DECLARAIORY ORDER
Subuntted May 22 2007

Sunmar will charter foreign-flag, non-coustwise-quahiied vessels hown
loreign owners (the *Vessels™  The moducts foaded onto the Vessels m
the Dutch Habor mea wil he aniized tor mermodal cannagre ana
handling uneer the thiough it of fudimg The vessels will then move the
carge o Dutch Harbor 1o New Brunswick, Conada

When the Vessels atiinve in New Brunswick, Canada, the product wall be
diselinged to the Bayskh: Food levnmal near Bayside, New Buunswick
[locaied near the town of St Andiews south ol Cals, Mame; where 1hey
will be staged o menmedal carmage A the Bayside termumal  the
maducts will be ttansfened mto inteunodal 1eeter talers The loaded
trwlers will be hauled by truck Lo eihet McAdam. New Biunswick o
S.unt John, New Brunswic', whete 1l ¢ raders will be loaded onto vl fla
cas

I'he tail cars will then: be moved by the NBS Railway over 1ail tackage n
Canada, either fiom MeAdum to Samt John, or Samnt John to McAdam
At either of these wl-buck wanster Lucihites, the NBS Railway truck
tiailers wall be offloaded and then duven fiom there mto the United States
via the St Stephen, New Biunswick/Calais, Maine, border crossing  After
entry the frailers will be trucked to « cold stotage tacihity i the Uhuted
States  Sunmin will be documented as the shipper, wlule each 1espective
customer 13 the consignee and the Canadian sl varser will he the NBS
Railway '

HRL 11546 (August 9, 1996} (“Summar Ruling™) See Attachment 1 A map of thus
movenent has been pravided for your teferendes at Attaclunen. 2

On Junuary 21, 2004, US Customs and Boider Protection (“"CBI'™) 1ssucd an
admnistrative ruling enoncously mdicating that competiny  {oteign-flagged  vessels
quahily for the Jones Acl eaception despite taillure 1o comply with the sttutory
requirernent (0 file a rate tandT with the STB und the fact that the routes under

constderano) were nol reeogmzed by the ST ¢ Suema Rubng™ Af Dunally, Honzon

" Sunma and ASC have hotl slipulated to these lacls wath respect to | ugation befote the United States
Mastiie: Court toe the District of Col'unhig



HORIZONTINGS, LLC
PETITION FOR DECLARATORY ORDER
Sabmutted Vay 22, 2007
challenged the Summar Rubing askmg CB1P w reconsder this mlaprataiion ol he Jones
Aut s admuushial ve challenge waguested shat CB1 fud the Swae Anlmg i 2
bevause (13 no tauft had been Dled with the STB so fhe express requinenient vl the lones
Aut exeepuon was nifulfilled readening the subgect nansporlation ineligible fo be mmed
between LIS points on o forergo-flagged vessel and (?) the cicutous route desenbed in
the ruling was, m Tlonzon's opimion, 4 sham, smiply serving as a use to establish
techaeal compliance while serving to undermune the protections to domwestic shippig
(hat the Jones Act sought to aclieve  CBP retused to revise Sunmar CBF Letter to
Sandler, Travis & Rusenberg, P 4 dated January 21, 2004  See Attachment 3

Hoirzon then challenged the Summar Rudiny belore the Umited States Distuict
Court for the Lnsinet ol Columbia - Ametiea Scacoods Company LLC (“ASC™1 jomued
the action as a defendant-vervenot  The Cowr agieed with Honzon, finding that the
Sunmer Ruliny was arbitiary ard capnicious, and not 1n accordance with the law
Horzon Lues, LLC v United States of America, et al, 414 T Supp 2d 46, 60(D C Cir
2006) Lo ity apimon, the Cowt held that toreign-lageed vessels will only quahfy for the
Jones Act exception 1t & tanffis Oled with the STB &/ The Court provided no analysis
of what constitutes a “through toute”™ o1 whether such a 1oute 15 “1scogmzed by the STB”™

o apparent response to the Court’s (Indings, ASC filed a tautl” with the T3 on
August 28, 2006 Tor watetarail transportabion and 1elated services southbound belween
Durch Haibor, Alaska and Boston, Massachusetts and New Bedlord, Massachuscits

Sunni tiled u vaetwally dentgul tandt with the 8T8 on Novembe 7, 2007 for wateind



FIORIZON L INDES, LLC
PETTTION FOR DECI ARATORY ORDIR
Submited May 22, 2007
imsporfation and related services between the same coastwise pomnls  For eisons
explamed in detail below, both the Sunmm and ASC tanfls were filed including the same
sharrontes, desised saley [or purposes o qualilvisg Bor e exceptbon fo e Jones Act
amd serving no under lying ttansportation putposes

On Apnl 27, 2007, CBP sent a letter 10 Honzon indscaling that it was * cogimizant
of the fact that w Hormon e the cownt ruled thar i water carnier i the nonenatiguous
domneshic tradke had to have a ate Lanft tiled with the Sulace Transpoitation Boaid (STB)
i otder to uanspotl-mercnandise in a non waastwise-gualified vessel over the watetbore
portion of 4 through 1oute that included Canachan Ratl lines ™ (“Apuil 277 Letter™) Sec
Attachment 4 As aesult, CBP indicated that henceforth it would require walter cdiiers
apertmy i the nonconliguou, domestic tade (0 have a titd on file with the NT8 [

any tlhuough 1oute “in order for the water carner to lawfilly employ a non-coastwise-

qualitied vessel m transporung merchandise over such route ”

DISCUSSION

L STB has Authority to Lvaluate the Jones Act Statutory Language und
Decide What Constitutes a “Through Route” and Whether Such a Route
is “Ruecognized by the STB”

A. S'I'B Is the Proper Authority to Address the Issnes Addressed by this
Petition

The STR 15 the proper anrhonly 1o addiess 1ssues set forth i this petition On

December 29, 19935, President Chnton signed into law the /C°C Ternunation Acr of 1995

Ln



HORIZON LINES, LLC

PETITION FOR DECLARATORY ORDLER

Subnutted Muy 22, 2007

("ICCTA™) abolishing the Interstate Commeice Comnussion (“ICC”) and transierning
sonie of ity 1egulatory functions to the newly vicated S 113 Impotlant {or prapuses of this
peLtion, the S TB s 1esponsible for ace epting i fl filimes on behalf of water caners? and
cnstnng that thiough 1outes involving water carriers i the noncontiguous donmestic luade
ire 1edsonable . Moreover, as tecopiized and arovided for by the Tones Act the STB 15

responsible tor “recognizing™ through 1outes nvolving the Canadian rail nes*  As
explamed above, the Jones Acl exeeption applies only with respect 1o movenents
involving Unough routes ‘tecognized” by the STB

These ae exactly the wssues set forth m tlus peutton Specifically, Horizon s
requesting the STB to declare that the movenients at wsue aie unlawful under the Tones
Acl exceplion because the thiough 1outes at ssug arc 1) unieasonable, contrary to the
1easonable standud set forth in 49 UNC § 13701 and 2) mvoive thiough 1ontes that
should not be recogmzed by the STB  For the 1easons explained in detal below,
Honzon's equest 1s tegquued by the plan language of the ICCTA and 15 necessary o
protect the domestic shipping industly Lom unfan practices designed to circumivent the

law

B. A Declaratory Order Is Warranted

A declaratory order 1s warranted Under ¢ U S C § 534(e) and 49 USC
3 721 the Boad may 1ssac a declaatory order wo teinunate a conttoversy ol icmove

uncerlamiy See ey, Deserixpress Enterprises, LLC-Petiion for Declaratory Crder,
*49USC § 1w
‘g U SC 3 13701
ayUSC y 35116




NORIZON LINES, LLC

PETITION FOR DECLARATORY ORDIER

Suannited May 22, 2007

Mnance Dacket No 32111 (STB Suved Augnst 31, 2006) at 3 (Declumory mder
proceeding instituted to addiess whether a project to build @ high specd passenger 12l
a¥alem was subject 10 state and focal eavaonmemael 1eview ¥ Sec also, SHS Rad Senvce
Ine -Petitton for Declararry Order, Finance Docher No 34483 (STB Served January 2,
2005) at | (Declaratory order 1ssued linding that SMS tunctioned as a rail ¢common
sarnet ) The ssues set arth e the petition present o eonttnumg, conhioversy Ll
squarely witlun the junisdiction of the ST13  Absent declatatory actiun by the Boaid, ASC

and Sunmat wifl coutinue ta unlawlully cricumvent the Jones Act hy using unicasonable

through 1oules that should not ne recoginzed by the STB

II.  ‘Lhe Sunmar and ASC Fhrough Routes Are Not Permitted Under the Jones
Act.

A, The Movements At Issue Do Not Involve Through Routes Recognized
by the STB

The movements addiessed by this Petiion do not sausfy the plamn language uf the
lones Act, specifying that the exeeption applies unly to movemeuts mvolving “through
ioutes™ “recognized” by the STB  To the best of Honzon's knowledge, the thiough
1oules gt mvsue have nut been recoguzed by STH Nor could they be as a matler of law
hecause, as discussed below, they do nol mect the reasonablencss stundad spectifically
provided tor tn the ICCTA(SQ U S C §13701)

[t 15 important to note that the STR has o diseretion with respeat to thiy »sue b

the “thiough 1oute” 1 not tecognized by the STB, the lones Act cxception cannot apply



HORIZON LINES, LLC

PFTITION FOR DECLARATURY ORDIR

Subited Vay 22,2007

It a fundamental 1ale of clatulary consituation fhat e stdete s “elear onoits Lee™ ol
Ll be followed  See for cuemple ©ossomer Product Sufery Commission et af v G1L
Selvantn, fne 447 US 102, LOX, 64 T Fd 2d 766, 772 (1980) (“Absent a clearly
eapressed legislative mtenuon to the contiary,  [the] fanguage [of the statute] must
ordinanly be egdnded as conclusive ™y, Estate of Fovd Coward v Nicklen Drilling
Company, 505 US 40Y. 476 120 L Ld 2d 379, 389 (1992) ({lolding that Cuwini
Iorletedd ints 11ht o henetits by failing to obtamn writing approvat as -equued by the plan
language ol the statute ) Admnstrat.ve agencies, ,ach as STB, have no power to alter or
it a speatlic tequitement of u statute See gererafi 2 Ame Tur 2d Adnunistiative Law
§ 77, at 99 (1991 (*|1]t 15 axiomanc thal an adnunistiative agency has no power to
deelare astatule void or olherwise unenforceuble ™)

There 15 no ambiguity n the Jones Act The cxeeplion applics only with 1espect
lo movements involvitg thiough toutes “1ecopnized” by the STB and for which iate
tantfs bave been liled  Here thwough routes have not and fut reasons exparned below
cannol be "ecoguzed” by the STB - Accowdagly, m hight of the moregoiny and based
npon the plam language set forth m the statute, Houizon 1espectiully requests that the
Board 1wsue a declaratory order finding that the subject movements aie not recagnised by
the STB and, theiefore, are not lawful under the Jones Act

B. The Sunmar/ASC Through Routes Do not Mect the Reasonable
Stundard Sct forth in 49 U.8.C. § 11701

It 15 important to note that tlrough routes used by Sunma and ASC muy not bhe

iecuginzed by the STB because they do not satisfy the reasonable standard set toith i -9



FIORIZON LINFs, LLC
PETITION FOR DECT ARATORY ORDIR
Subnntted May 22, 2007
UNC S I37000p(2) specilying that such ioutes be reasonable While the ~tatute does
rol define “reusonable™, 18 common meanng-“in acemdanee with reasor”™ mnust he
asstimed 1o apply * e reasons explained below, the thiough toutes subieet 1o this
pettion are simply “sham moveients” designed to eirrenmvent the lones Act and
caitinly cannol be chaaztenzed as “m accordance wirh 1eason™

As the map provided at Anachment 2 demonstiates, the subject movements are
nething more than a ruse to quahly for the Jones Act eaception The goods are (st
shipped via intermodal catniage ftom Alaska on a through bl of lading for delivery in
Boston and other ponts m the U8 “The somds amive by vessel at the Baysule Marme
I'ctminal in New Brunswick, which 1s only about 6 mules south of St Stephen, New
Brunswick St Stephen 1s just across the St Croix River irom Calais, Mame, which s
the U S port of entry through which the goods in question entet the US  Alter dischuge
m New Brunswick, the goods are tapsported via temperatuwie-controlled trailers and
hauled by truck to either McAdam, New Brunswick, o1 Sunt John, New Biunswick for
placement on a Canadian a1l lme  McAdam 15 approximately 30 miles noith of St
Stephen and huther away fiom the uliimate crossing pomt mto the US  Similaly, St
John 1s approximately 50 miles funther east of the US poit of entry  The only purpose
(ot this commercially meaningless notthetly or easterly diversion of the goods away from
the ultimate poit of entry, 1 ¢ o McAdam o Samt fohn, both ol which are lurther away

fonn the U'S poit ot entry, 15 to perpeliate a ruse in an attempt Lo sausly the slatutmy

5 See Mernam-Wehster Dictionary ar Pros v v gn-a g0 oiehiet e casiet R
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tequuement that the gomds move m part along Canadian tnls and 15 1inconsistent with the

1easonable standa:d provided tor m Y U S C 3 13701

C. A Declm atory Order Indicating that the Subject Through Rounte 15
Unreasonable Is Consistent With Past Precedent

A Dedaatory Otder Ninding the subjed t thiough ioute unieasonable 15 consistent
with past precedent  Altnough the e presented to the board by this petiion, the
teasonableness ol a roule for putposes of the Jones Act s one of fust nnpression, e
unlawiul natire of sham o subtet fuge niovenients 1s not new  The Board’s predecessor,
the 1CCE, 1outtnely lound sham movements des:gned for puiposss ol evading junisdiction
of a statute or 1egulatory body unlawtul

In Hudson Transporiation Company v Unned States, 219 F Supp 42, (June 14,
1903) (“Hudson™) tor example, the United States District Coutt for the Distnet ol New
Jersey upheld a determmation made by the ICC finding that a movement designed to
ciretinvent the Pennsylvantd Public Luliies Commussion (PPUCY regulatory junsdichion
was nol legiutnate At issue i [ludson, weire 10tes between Pemnsylvana viigim poits
and Pennsylvaing destination pomts laversing New Jeisey, designed 1o circuinvent
PPUC junsdiclion  Noting the cucutous natwie of the 1outes at issue the court

concluded

" ‘The STR routinely applies the precedent of the ICC  See CSY frunsportanon, Incnpuiated v
Liaispren teetion Communteattons fulernatiomed Grion, 430 1 3d 673 Nov 20070 0™V he "CC Tenamtnn
At at 1993 abalished the [CC i created the STR The 714 then adupted the piecedents und regulutions
of the ICCy,  drizona Cicenie Power Conporarve Inv v Surface Tranispor tiitiom Boid, 434 F il 259,
164 (July 18, 206) {“The ICC Ternunation Act of 1995 abolished the ICC, cicated the STB, transtened
the LCC’s reruaming regulamory auchotily Lo 12 and provided that ICC precedent applies o the SIB ™)

1}
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The unavordable conclusion 1 that the Hudson and Arrow 1outes aivolved

me not logical and normal operations  the use by LHudson and Arnow of

thewr tached on routes 13 a Jeliberate, caleulated method e avord the

unfavotable consegquences o tiem et therr minstiae Pennsybviuea taffic

coming within the nighttul pursdicnion ot the Utility Comnussion of the

Commonwealth  evidence overwhelmingly pone o those tacked on

router as artificeal, contrived arangements adopled by Huodson and Anow

m owler o obtain desttable Pennsylvania intastate busiess which would

atherwise be unaviilable 1o them  The 1econd makes 1t elea that we we

not deahng with bona fide bansportat:on i mterstite commerce butl with «

mystic maze designed solely to eacape the contior of the Pennsylvinia

Cummission  In the fitll sense of the word, the operations are subterfuges
Hudson at 44, 49 See also Leonard Cypress, fnv v Unued Siates, 298 I Supp 556, 560)
(Aprtl 1969) (Following Hudvon, the Court concluded thal the movements at ivsue waie
destgned o crcumvent PPUC authonty noung “[tlhe Commussion was waranted
conciuded that to permit such opcrations would allegally impmge upon  the
Commonwealth of Pennsylvaia’s exclusive junisdiction over intrastate shipments *), See
alya Service rucking Company v United States, 239 F Supp 519, 521, 522 (The “only
purpose m rouling  shipments via Bridgeville, Delaware 1s to attempt 1o make legal. by
converyng mio inleisbate shiprients i wtrastae commerce for which Serviee Lucks
authority from the Public Service Conmussion of Maryland ™)

The movement subject to this pettion 14 sinulat to that consideied by Hudson in
that it was designed for no purpose nther than to permut Sunmar and ASC to quahify for
legal exen:phion that 1t wyay, otherwise not quakified te receive  The movement at 1ssue 15

nonsensical lrom a busmess pomt ol view as it 16 no way torwaids the movement ol

goods The goods travel in a circuitous oute  Aller then voyage via vessel wnving al
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PEITTION FOR DECLARATORY ORDER

Submutied May 22, 2007

the Bayside Vimne Tennmal. which 1s moughly 6 mules Hom the port of entry (Culars
Mame), the goods are hauled in a tningulu pattem taversing approsimately 145 imles
{(see description of 1oute sapre at pp 2-3 and Attachinent 2) back to St Stephen/Calius
porl ulentty)  We tige te S1B to lollow analogous precedent set 1oith by the [CC and
cout Iy and conelude that these same movements are unlaw ful for putposes of the Jones
Act Not only 15 such a finding wananted hy past precedent, bul 1s nevessary I preserve

the spectal protechious the Jones Acl 1s intended to provide to the domestic shipping

industry

IMl. The Sunmar and ASC Trough Routes Are Inconsistent With the
Tranyportation Policy

Sunmar’ASC through routes, designed solely fo cicuwtivent the Jones Act, aie
mconsistent wath the United States Transportation Pohicy set forth in 4 USC ¥ {3101
Similar to the goals of the Jones Act, Secnion 13J07 1ecogmzes the need to protect the
transportation system so that it continues to meet the needs of the Umited States,
weludg with respeet to national delense  Sectron 13401 further 1ccognizes he need w
meeetve the inherent advantage of each nrode ol transmortation and o encourage sound
ceonomie cochtions

The practices of Sunmar and ASC are inconssstent with these policies  Honizon
and other Jones Act qualified shuppers, fuce economic hardship by having to compete

with ron-USN camers who attempt to guahily for 4 Tenes At exeepunn only becatise
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Submitted May 22, 2007

they have cieated sham movements thal wre m no way (elated to [lwithenng the movenent

ol the gonds

Conclusion
In hghr ot the foreuomg, Honzon sespectfully reyuests that the Boand 1vsue a
Declaratory Order declanng the movement’s desciibed above in violation of the Jones
Act becausc they are unreasonable and, therelme, do not oceur over u thiough route that
1s “iccognized” by the Board  Should you have questions o requure addional
information pleasc do not hesilate to contact the undersigned

Respectfully Subminec.

By _ & (—) l{—::fg_ !

David Colien v,\

Myles ] Ambiose

Arthw K Pucell

Knisten Sauth

Sundler, Travis & Rosenberg, P.A.
Attorneys for Planutt

1300 Pennoylvania Avenue, N W -Suite 400
Washington, D C 20004,

Telephone (202)216-9307
Facsimile (202)842-2247

By Wﬂéwz@m
Robert Zuclferman .

Horizon Lines, LLC
4064 Caolony Road
Charlotte, NC 28211
Telephone (704)973-7012
Facsirnle (04)973-7010
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HQ 115446

Aug st Y, 2}

VES-3-17-RR [1 EC 115446 GV
CATEGORY Carnens

William N Mylue, Fsq

[Meston Gates Ellis & Rouvelas Meeds LLP
1735 New York Avenue, N W

Suite 500

Washington, D € 20006-3209
RF  Cosstwise lrade, Thud Pueviso to 46 U S C App 383

Deann Mr Mynre

This 15 1n response to you letter dated August-1, 2001, on behalf of Sunma Shippmg, luc
("Sunmar"}, requesting an expedited ruling regeiding the proposed transportation of {rozen fish
between o coastwise poind i Alnska and anuther coastwise point in the continental Untled states
to be accomphished in pat by non-coastwise-qualified vessels and 1n part over Canadian 1ail
limes  You request expedited treatment of your 1equest pursuant to 177 2(d), Custons

Regul wons (19 CEFR 177 2(d) 1n view of the fact that the cargoes i guestion are cuncutly
scheduiled to be shupped on or about August 15, 2001 Our ruling 1 this maner 15 set forth
helow

rACIS

Sunmar 15 an ocean caniet enguged 1n the lranspottation ol cargues between points m the United
States, Canada, Northern Eu ope, and Russta The bansporLation ciniently under consideration
involves the shupment vt frozen fish products fiom fishing vessels and shore plants 1n the Dutch
Harboi, Alaska area on foreign-flag, non-coastwise-qualified vessels and then by intermodal
cutlige via lhe New Brunswick Southern Ratlway ("NBS Ralway™), a Canad:an tanl hine, for
ultinate delivery, via a thiouga i of lading, to cold stotage facilities 1n Boston or Ciloucestet



and other points i the United States
2.

Sunmar will chater foreign-Qlug, non-coastwise-quabiticd vessels fiom foreign owrers (the
"Vessels") The products loaded onto the Vessels i ue Datch Hizlbor area wil! be uritized fa
pirermodal cartiage and handitng under the through bli of lading  The Vessels will then move
the cargo from Dut.h Harbor to'New Brunswick, Canada

When the Vessels amve in New Brunswick, Canada, the products will be dischaiged to the
Baysule I'ood Termumal near Bayside, New Brumswick, where they will be wtaged tor intenaodal
cantiage At the Bayside termunal, the products will be ttanstetred into inteniodal reefer tlers
The Inaded tratlers will be hauled by truck to erther McAdam. New Brunswick o1 Sant Tohn
New Biumswick, where the trarlers wall be loaded onzo ail Gat cais

The 1l cass will then be moved by the NBS Ratlway aver ral trackage in Canade, cither hom
McAdam to Saint John, o1 Saint John 1o MeAdam At either of these rtail-truck transfer
facibities, the NBS Ruilway truck trailers will be offloaded and then driven from there o the
Cnited States vie the St Stephen, hew Brunswick/Ca.als, Mait e, bocder coossing Aller eutry,
the trarlers wall be trucked to a cold storage facility m the United States  Sunmar will be
docnmented as the stuppei, while each resnective castomer 15 the consignee and the Canadian
1a1l carmier will be NBS Railway

The marchand se to be transported unda this proposal consists of vauious fish products,
mcluding by not limited to frozen pollock fillets, minced pullock, headed and gutted pollock,
headed and gutted cod, cod fillets, salted cod, or hake fillets aken fiom Noith Pacific fishevies
that aie processed, frozen, and packaged eilher on shoie or on board catuher processors opetated
by Glacier Fish Company and othet operatis  All products moving under the proposed
sransportaton will be picked up duectly from the catuher processor vessel, at a shora hased
plant, or transshipped to Dutch Harbor, Alaska, {or loading onto one of the Vessels ‘The
Interstate Comunerce Conmunission ("ICC"), the predecessor agency to the Surface Transpurtation
Bowd ("S1B"), exempted fiom regLlation the tul transportation ol "tiozen processed fish o
seafood (STCC 20-361" mn 1983 Exemption From Regulation—Rail Transportaion—IFrozen
Food, Tix Parte No 246 (Sub-No 15), 367 [IC C $59 (Nov 10, 1983) Thus, since ther, thais
comumodity/traffic has not been subject to the rate tanfl filing requirement at the 1CC and 1ts
successot, the STB

-4 -

[SSGE
Whethe) the wanspottation ot fiozen fish indirectly between coastwi.e ponls, ir part via both

foreign-flag vessel and rail ackage 1 Canada, as described above, s 1n accord with the Third
Provisotodo USC App 883



LAW AND ANALYSIS

Title 46, United Stites Code Appendix, 883 (46 US C App 883, the coastwise merchancise
statute, oflen called the "Tones Act”), provides 1 pertment part that o metchandise shall be
tinnaponed between pomts embaced within she coastvase laws. either ducctly s via 2 faregn
pori, or for any part of the transportation, m any vessel other than a vessel buillt in and

ducamented uuder the laws ol the TUnilud States uad owned hy persuns who ate ciizens of the
L'nited States (1 ¢ . a coastwise-qualified vessel)

The Thind Provise to 46 C S C App %83 provides thet
[Tt seetion shalt not apply to merchandise hanspodted

between points withu: the contmental United States,

including Alaska, ovei tlnough 1outey heretofore or

hereafter recogrized by the Sutface Transportation Boawd
foor wluch routes cate tutitls have been ot shall herealzer he

filad with the Boutd when such 1outes are in part ovel

Canadian rail Iines and their own o1 other connecting
wate: facilities

Sunply stated, the prohubition against usmg 4 non-coastwise-qualified veyscl set {orth m &3
would not apply 1f all of the condittons to the Third Proviso ate met, that 15
a) through routes ate utilieed which have heretotore or

are herealter recogmzed by the STB,
Y roules rate tanilts have been or skall bereaftter be {led

with the §1B, anc have not subsequently been rejected
for filing, have become effective according to their lerms,
and have not been subsequently suspended, or withdrawn

by the STB, and

¢) the routes utiized are in part over Canadian raul lines and
their owa or other connecting watel tacilitics
w -

The Custors Service has held that "over Caracdian . 1l {me<" means over 111l tsckage in



]

Cunada, and taat “their owa o1 vther cornect:ng water factiies” means wate facrhiies covered
by a thiough wute regardless of whetlier those facilities connect directly with the Cunadian rail
line covered by tiat trough 1oute (See, ¢y, Headuuasters ruling leter L3141 ), duter Tune
29, 1944 )

On Decernber 29, 1995, Congress pussed the Interstute Commerce Commussion Temunanon Ast
("LCCTA™) This legislation, winch was effective Jnnuary 1, 1996, abolished the ICC, th
predecessor agency 10 the STB (see 2 and 101,,Pub L. 104-88) and although 1t did provide
conforing amendeents o several sechwora of the Merchaut Maune Act of 1920 (see 321, Pub
L 104-88), nothmg in the remainder of the statute or 1ls tegisiative history specifically addresses
the ranufivations ot the afhrenentioned abolition on the admmmisiration of the Tones Act { 27 of
the Mervhant Marine Act ol 1920, as amended), meluding the Third Proviso  However, our
review of the legislation .n s entuety does yield gindance with tespect to ths 15sue
Specifically, we find the following sections of the lsgislation instructive 1n this mualter

Secuon 201 of Pub L 104-38 smended utle 49 of the United States Code by adding 2 new
Chapter 7 establistung the STB within the Department of Transportation ( 201(a), Pub L
[04-88, citing 49 US C 701) “ilus stztulory amendmen: provides as follows

Excepl us otherwise provided in the [CC Temunation Act

of 1993, ot the amendments made lhereby, the Boud
shail perform all functions that. immediately before the

effective date of such Act, were functions of Lthe Interstate Commerce Commussion or were
pertoimed by sy otficet or cmployee of the Inteistate Conmietce Conmusston 1 the capacity as
such officer vt employee ( 210(a), Pub L.

104-88, ciing 49 US C  702)

Accordingly, there exists unequivocal statutory authonty for the premuse that notwithstanding
the demuse of the ICC, those matrers within 1ts jurisdiction that were not subsequently eliminated
by the [CCT1A o1 lhe amendments made thereby (¢ g , 1 Inrd Proviso-dependent authorization)
are now vested 1n the STB

fn regard to Thud Proviso ruling requests to be consideied by Customs subsequent to the
elfective dale of the ICCTA, we note that pursuant to 204(a)(2) of the ICCTA, the Boarc
published a tinal rule

-5-

it the Tedernl Register on June 7, 1996 wa chi removed fom the Code of Federal Regulauons
obsolete ICC regulations, including the 1ail tanff filing requuement (6! FR 29036) On July 5,
1996, the STB published 1n the Federal Register s a final rule its cew regulations (49 CER Part
1300, effective August 4, 1996), whuich require raul camers to merely disclose then 1ates and



l

servece letms tu any persor upon formal 1equesi, as well as provide advance notice of tncreases
in such rates or a change in such service terms (61 TR 35139) Notwtthstanding the substitution
of [CC authorization with the atotementioned STB oversighr, the [CCTA 16 devord ol iy indict
that this new regulatory authonity should be mierpreted other than i pant materia with the Third
Proviso

[t 1s theiefore o position that notwithstanding the abolihon of the 1CC and the tailure on the
part of the ICCTA to specifically provide for conforunng amendiments to the Tones Act, the
carnuiasive ef{eet ot the ICC'T A nonstheless mandates Lhat the Thid Proviso iemans tn foee
albeit subject to comphiance with the 1equirements of the STB - Further in this regaid, however,
we note Customs ruling letter 112085 | dated March 10, 1992, issued pnor tc the [CCTA,
where:n we held

Lhat the legality of a propased movement ot frozen seatoud pursuant to the Thind Provise was not
thwarted meiely because the language therein provides fou the filing of a rate tanff and such
merchandise was a commodity for which no rate tanfl was 1equired under ICC procedures The
riationd:e tor this posttion was that, " although the statuie specifies the filimg of rate tatifls with
the Interstatc Commerce

Commussion, mechanistic adherence to that iequirement n the present climate of deregulation
would lead to an absurd result which cannot be justified * Id We believe the same such 1esult
would oceur were we 10 disallow the proposed moven:eut under considetauion where, as
discussed above, the rail tanff filing requirement has been removed pursuant to the regulations
of the STB promulgated pursuant to the [CCTA

Accordingly, the ndirect transportution between coastwise ponts of commodities which are
exempt from requuements tegarding rate tanffs, twough the uttization of foreizm-flag vessels
and Canadian rail iackage, 15 not prohibiied merely because no tanfts may be filed o cover the
movements

In this regard we note that Customs has previously ruled that tiansportation scenarios nearly
identical Lo the one curiently under consideration did not violate the Third Proviso (See
Cusloms ruling letters | 14407 |, dated July 23, 1998, and 115124, dated August 11,

-6-

2000) We reach the same concluston 1n this case masmuch the tansportation between coastwise
points "erther duectly or via a foreign port” in non-coastwise-qualified vessels is within the
purview of 46 US C App 883 pursuaut to the expiess language of Lhat statute, The Thurd
Proviso simply permits transportation between two coustwise potnts that would otherwise be
prohibited by that statute when such transportation 1s on a thiough route recognized, or exempted
by, the $'1B and 15 m pail over Canadian rail Jines

HOLLMNG



l

"The transportation of frozen fish wndirectly between coastwise points, in part via hoth
foreign-Mag vessel and 1l hrackage in Canada, as described above, 15 1n accord with the Third

Proviso 1o 46U S C App 883

Sincerely,
[arry [, Buiton
Chiet

Fowy Procedures aead Carr.ers Branch
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U.S. CUSTOMS AND BORDER PROTECTION

Department of Homeland Security
1300 Penissytvanio Avenus, N ¥, Wathmgton, D.C. 20239

I 2008
RN VES-3-17 RRIIT:EC
116021 CK

Mr. Myles J. Ambrose

Mr. Ronald Gardes

Mr. David Cohen

Sandler, Travis & Rasenberg, P.A
1300 Pennsytvania Ave, N.W.
Washington, DC 20004-3002

RE' Request to revoke/modify CBP Headquarters Ruling Lettar (HRL) 115446,
Third Provisa to 48 U S.C App §883

Dear Sirs,

This I8 in responsa o your letter dated July 21, 2003 on behalf of your ciient,
Horizon Lines, LLC. We furthar note that you made varioys additional
submissions after your initial letter in conjunction with a meeting we held at your
request on September 4, 2003. You request that U S, Customs and Border
Protection {CBP) modify/revoke Headgquarters Ruling Letter (HRL) 115448, dated
August 9, 2001 As you know, HRL 115446 was issued to Sunmar Shipping,
inc.,("Sunmar™} and Involved the transportation of frozen fish preducts from
fishing vesseis and shore plants in Dutch Harber, Alaska on chartered foreign-
flag vessels and then by intermodal carriage via the New Brunswick Sauthem
Railway (“NBS Raulway"), a Canadian rail line, for uitimate delivery, via a through
bill of lading, to cold storage facdilities In Boston or Gloucester and other points in
the Uriited States. We heid that such transportation of the frozen fish indiractly
between coastwise points, In part via both chartered foreign-flag vessels and
Canadian rail, is in accord with the Third Proviso to 46 U S.C. App §883
(hersinafter "“Third Proviso®).

You contand that HRL 115448 should be revoked/modified because the
mavement described theren fails to comply with the requirements of the Third
Pravisa, far the following reasons. First, you state that Sunmar falled 1o comply
with the Third Proviso’s tariff-filing requirernents. Secorid, you state that
regardless of the tariff-filing requirements, the route utilized by Sunmar Is
commercially absurd and a purposeisss diversion frormn the “through” or “direct”
raute the Third Proviso ailso requires

Vigilance %  Service & Insegrity
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The determinative facts quoted fram HRL 1154486 are as follows-

Sunmar will charter foreign-flag non-coastwise -qualified vessels
from foreign owners (the “Vessels®). The products loaded onto the
Vessals in the Dutch Harbor area will be unitized for ntermodal
cammiage and handling under the through bill of lading The Vessels
will then move the cargo fram Duich Harbor lo New Brunswick,
Canada

When the Vessels arnve in New Brunswick, Canada, the products
will be discharged to the Bayside Food Terminal near Bayside, New
Brunswick, where they will be staged for intermodal carriage. At
the Bayside terminal, the products will be transferred into

intermodal reefer trallers The loaded trailers will be hauled by
truck to sither McAdam, New Brunswick or Samnt John, New
Brunswick,.. where the trailers will be loaded onto rail flat cars.

The rail cars will then be moved by the NBS Railway aver rall
trackage in Canada, either from McAdam to Saint John, or Saint
John to McAdam. At either of these rail-truck transfer facilities, the
NBS Railway truck trailers will be offioaded and then driven from
' there into the.United States via the St. Stephen, New
Brunswick/Calais, Maine, horder crossing After entry, the frailers
will be trucked to a cold storage facility in the United States
Sunmar will be documented as the shipper, while each respective
customer Is the consignee and the Canadian rall carrler will be NSB
i Raitway.

Title 46, United States Code Appendix, § 883 (46 U.S C App. §883, the
merchandise coasiwise law often called the “Jones Act”) prohibits the
transportation of merchandise between United States coastwise paints, either
directly or via a Toreign port, or for any pait of the fransportation, in any vessel
other than a vessel buiit In and-documented under the laws of the United States
and owned by persans wha are citizens of the Unlted States (l.e , a coastwise-
qualiﬁled vessel).

The “Janes Act” contains several exceptions to the general prohibition against
the transportation of merchandise in coastwise trade by non-quallfied vessels,
including what is known as the Third Proviso  The Third. Proviso provides that-

[Tihs section shall not apply to merchandise ransported
between points within the continental United States, Including
Alaska, over through routes heretafore or hereafter recognized
by the Surface Transportation Board for which routes rate tanffs

p
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have been or shall hereafter be filed with the Board when such
routes are in part over Canadian rail ines and their own or other
connecting water facihfies

46 U.S C App §863.

in tight of your first argument regarding Sunmar's failure to comply with the Third
Provisa's rate tanff fling requirements, we sant a written request for an opimon
on this issue t» the Secretary, Surface Transportation Board {(STB) on
Septenber 24, 2003 By letter dated December 4, 2003, we recelved an
“Inferenal Opinion on the filings of ‘Routes Rates Tarlffs’ as descnbed n 46

U S C. App. 883" from the Director, Office of Compliance and Enforcernent, STH
The aforementioned oplinion pravides in pertinent part, as foliows.

' Although such water carners must file tariffs with the STB, no
tanffs are currently being filed with the STB or have been filed

- wath the STB bearing the description ‘routes rates tanffs’ that is
used in the ‘Third Proviso’ of the Jonas Act. Tanffs filed with tha
STB are rate tariffs but are not route-specific. Thus, the tanff
rate applics to the movement between the ongin and destination
without regard to the route taken , .

In my Informal opimon, which Is not binding on the Board, the
statute continues to prowvide for the filing of tanifs by water
carners opefating In the U.S noncontiguous domestic trade
Thus, notwithstanding the regulatory exemptions issued by the
Board's predecessor, the ICC, or the statutory changes repealing
the tanff filing requirements for rait and most motor carrler
operaticns In interstata commerce, water carriers are required to
file, and do file, non-raute-specific tariffs for their operations In
the U 8§ noncontiguous domeashc trade

However, in regard to the spedific facts presented in HRL 115446, which involved
the chartenng of foreign-fiagged vessels, it is noteworthy that this STB opmion
provnded:

Tirs requiremant that water camriers file tanffs with the Board
applies only to such carriers who are common carmiers, meaning
that they are carriers that hold out their services to the public
generally, and does not apply to private earnage.



FAM J &

COSTOME (WED) 1 2¢° 04 15:40/57. 15 38/N0 456+ 176¢
4

Finally, | should note that in the niling you provided with your
letter Sunmar |2 described as the shipper using chartered
vessels Therefore Sunmar's oparations could be considered
private carriage and non4unsdictional o the STB for tanff filng
purposes. (Emphasis added)

Henca, we agree with your assertion, in accordance with the above opinion of the
STH, that when a non-coastwise-qualified vessel is used to move merchandise in
the noncentiguous domestic trade and in part over a Canadian rail ine in order to
utiize the exemption to the “Jones Act” as provided in the Third Proviso, rate
tariffs shauld be filed with STB, only for informational purposea However, as the
STB opinion clearly states, since the facts in HRL 115446 indicate that Sunmar s
using chartered foreign-flagged vessels, which are private carriage, Sunmar’s
operations are not within the Jurisdiction of the STB. Sunmar, utilizing pnvate
carmage, ¢cannot file rate tarlffs with the STB for any purpose, even informational
Thus, in HRL 1154486 it was not possible for Sunmar ta comply with the rate ariff
filing requirements in the Third Proviso

The inabllity of Sunmar tao comply with STB flling requirements because pnvate
carmage is outside the jurisdiction of the STB should not resuit in a de facto
exclusion of all chartered non-coaatwise~-qualified vessels from {ransposting
merchandise coastwise In comphiance with those remaining requirements of the
Third Proviso. Such exclusion would be tantamount to administratively repealing
the Third Provisa for ail chartered vessels. Although the statute specifies the
fling of tariffs with the STB, mechanistic adherence to that requirement for
private carriage which is not within the jurisdiction of the STB Is unjustified.
Thus, the only reading that gives full effect to the Third Prowiso for all vasseis is
that non-chartered non-coastwise-quahfied, or in ather words vessels that are
public (i.,e common) carriers, are required to file rate tariffs with the STB, aven if
only for informaticnal purposes, and chartered vessels (i.e.. pnvate camiérs) are
thus exempted from such fiilng.

This interpretation was first apphied in HRL 112085, dated March 10, 1992, when
the ICC designated frozen seafood as an exempt commodity for which no rate
tariff is required under agency procedures In that rumg we stated, “although the
statute specifies the filing of rate tariffs with the interstate-Commerce
Commission, mechenistic adharence to that requirement in tho present climate of
deregulation would leave to an absurd result which cannot be justified.”

in HRL 114407, dated July 23, 1898, when discussing the abolition of the ICC
and the abolition of filing requiremants for rail, we stated that although the
legisiation terminating the ICC did not address the ramifications of the
aforementioned abolition on the adminlstraton of the Jones Act, there was no
indicia that the new regulatory authority should be interpreted other than in patj
fnatena with the Third Proviso Thus, our conciusion that private cafriage, which
is not within the jurisdichon of the STB, is not preciuded from utilizing the Third

~
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Proviso because it may not file its rates with the STB is consistent with our
previous interpretations of the Thurd Proviso

Your second argument is that the route utilized by Sunmar 15 commercilally
absurd and a purposeless diversion from the “through” or “direct” route required
by the Third Provisa  We note that the Third Provisa does not atate a “direct”
route should be used, it instead uses the term “through” route (n part ovet
Canadian rall ines. We have long held that “in part over Canadian rail ines™ 15
any use of Canadian rail The Third Proviso does not have a de mipimus
requiremnent for “in part over Canadian rail lines,” nor has CBP In the: last twenty
years read such a de mipimus requirement into the statute ” See, HRL 105604,
dated April 30, 1982, HRL 111987, Decembar 2, 1891, HRL 112085, March 10,
1892; HRL 113141, dated June 29,1894, HRL 113365, dated March 10, 1995,
HRL 114407, dated July 23, 1868, and HRL 115124, dated Auguet 11, 2000,
Furthermore, the clause in the Third Proviso requinng “through routes®
recognizad by the STB must be read in conjuncton with the clause “for which
rautes rate tanffs have been or shall hereafter ba filed ° Therefore, based on the
above-discussion, pnvate camage, which is not within the jurisdiction of the STB
and for which rate tariffs cannct be flled, is not confined to any “through” route
recognized by the STB in order to utilize the Third Proviso

Based on the above analysis we do not agree that HRL 115446 shouid be either
modified or revoked as contrary to law or policy HRL 115446 a consistent with
the pdiicy established over the last twenty years of CBP'as administration of tha
“Jones Act” and the Third Proviso. However, we do agree that parties are bound
to use Canadian rall lines in order 1o avall themselves of the Third Proviso. A
party that fails to utiize Canadian rail linas, while estensibly operating pursuant to
the Third Prowisc, 15 in viclation of the "Jones Act." It s our policy to refer
allegations of violatons of the “Jones Act” to the Bureau of Immigrstion and
Customs Enforcement (ICE) for investigahon. Please be assured that if ICE
provides us with evidence that Sunmar has failed to utilize Canadian rail bnes in
the movament of the frozen fish discussed In HRL 115448, we will take

appropriate action.

Sincerely,

Wep & Usnal-

Glen E. Vereb
Chief
Entry Procadures and Carriers Branch
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Deoar Vi Coben

Referance 15 made to your cormespondence of April 4, 2007, in furtherance of your
correspondence of February 13, 2007, on behalf of your client, Horizon Lines LLC,
concerning the decision of the U S. Federal Distnct Court for the District of Columbia in
Honzon Lines LLC v United States (Horlzon Liney) * You reiterate your requast that in
view of the recent dismissal of the case on appeal, Customs and Border Protection (CBP)
now tale steps to carmry out the order of the distnct court remanding the case to CBP for
further proceedings consistent with the court’s opirion

As stated in our Jetter to you of March 28, 2007, we are cognizant of the fact that in
Horizon Lines the court ruled that a water carmer in the noncontiguous domestic trade had
to have a rate tanff on file with the Surface Transportation Board (STB) in aider to
traneport merchandise in a non-coastwise-qualified vessel over the waterbome portion of
a through route that included Canadian rail lines, as described in the Third Proviso to
former46 U S C, App 883 (the Jones Act). (The Third Proviso to former section 883 has
been recodified at 48 U S.C. §5116, pursuant to Pub. L. 108-304 (October 6, 2008) ) In
ruling as it did, the court overtured CBP's position in the ¢case, as set forth in various
agency decisions, such as those that were before the court involving Sunmar, Inc (HQ
116448 (August 9, 2001), HQ 116021 (January 21, 2004), and HQ 118185 (March 28,
2005))

Wa note the correctness of the courl's decision was further evidenced by the subsequent
fiting of a rate tariff by American $aafoods Company LLC with the STB, and that agency's
acceptance of such fillng As a consequence of that acceptance, GBP voluntarily
requested the dismissal of its appeal inasmuch as it s abundantly clear that, contrary to
our posttion as set forth in the above-cited rulings, compliance with the conditions of
section 55116 1s possihle. Therefore, in response to the remand order of the court, CBP
henceforth will require that a water carrier operating in the noncontiguous domestc trade
have a rate tanff on file with the STB for any through route (coastwise transportation)
descnbed In section 55118, in order for the water carner to lawfully employ a non-

(414 F Supp 2d 45 (D. DC Fobruary 10, 2008), mobion to altor or pmend udgment gefyed, 424 F Supp
2d 92 (D D C Aprll 14, 2006). appeal disrmissed, 2007 U 8. App LEXIS 1401 {D € Cir January 22, 2007))
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coastwise-qualified vessel in trensporting merchandise over such route  Moregover, to the
extent any ruling conflicts with the court's decision, CBP will abide by tha court's decision
Finally, as to your concem that others may rely on rulings mvalidated by the court, we
beheve thal the court's decision constitutes public notice that the ruhngs were nvalidated
by the court

In addition, you requesl that CBP consuit with the STH and include in its ruling letteis “an
analysis of the reasonableness of any proposed route under the Third Proviso 1in order to
gnsure that both the spint and the leller of the Jonas Act is [sic) cained out." You furthor

state in this respect that:

While the distnct court did not address this issue, nothing prevents Custormns

from implementing new regulations requinng proposed routes to be
reviewed to evaluate thelr 'commeicial soundness’ .

Emphasis added. Howaver, action in concert with your foregoing request would clearly
not be in order Contrary to your belief, the court in Horzon Lines did address, and
categorically rejected, the requirement that CBP examine and approve the commercial
soundness of any proposed route under the Third Proviso (recodrfied at 46 U S.C 55116,
as noted above) Ta this end, as the district court abserved and concluded

Plaintff [Horizon Lines] also argues that the Third Proviso contans an
Implied prohibifion on “sham or commercially impractical Canadian_gall
movement to_achieve ‘technical compllance’ with_the Iiteral terms of the

statute™. [However] [p]laintiff can point fo no case in which the intent of the
shipper, other than to transport goods according to the route descnbed, was
relevant to the determination of whether a through route existed jf
Congress wishes lo limit the use o hird Proviso ta soecific routes or to
require the STB to evajuate the commereial soundness of a proposed routs

it has the authordy to do so, but the Third Proviso as cumently writen
contains no such requirement

414 F Supp 2d, at 55 n.6 (emphasls added). Hence, Inasmuch as the court found n
Horizon Lines that there was no requirement to evaluate the commercial soundness of
any route employed under the Third Proviso (48 U S C. 55116, as recadified), and given
CBP's lack of expertise to conduct such an analysis, CBP at this time does not believe it
necessary or appropriate to amend the regulations to impose such a requirement
thereunder.,

Sincerely,

Wy € Unel,

Glen E Vereb
Chief
Cargo Securty, Carners, & Immigration Branch
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